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created from some other source that contains
an image of the original check, such as an
electronic representation of an original check
or substitute check, or a previous substitute
check.

2. Because a substitute check must be a
piece of paper, an electronic file or electronic
check image that has not yet been printed in
accordance with the substitute check
definition is not a substitute check.

3. Because a substitute check must be a
representation of a check, a paper
reproduction of something that is not a check
cannot be a substitute check. For example, a
savings bond or a check drawn on a non-U.S.
branch of a foreign bank cannot be
reconverted to a substitute check.

4. As described in §229.51(b) and the
commentary thereto, a reconverting bank is
required to ensure that a substitute check
contains all indorsements applied by
previous parties that handled the check in
any form. Therefore, the image of the original
check that appears on the back of a substitute
check would include indorsements that were
physically applied to the original check
before an image of the original check was
captured. An indorsement that was applied
physically to the original check after an
image of the original check was captured
would be conveyed as an electronic
indorsement (see paragraph 3 of the
commentary to § 229.35(a)). The back of the
substitute check would contain a physical
representation of any indorsements that were
applied electronically to the check after an
image of the check was captured but before
creation of the substitute check.

Example.

Bank A, which is the depositary bank,
captures an image of an original check,
indorses it electronically and, by agreement,
transmits to Bank B an electronic image of
the check accompanied by the electronic
indorsement. Bank B then creates a substitute
check to send to Bank C. The back of the
substitute check created by Bank B must
contain a representation of the indorsement
previously applied electronically by Bank A
and Bank B’s own indorsement. (For more
information on indorsement requirements,
see §229.35, appendix D, and the
commentary thereto.)

5. Some substitute checks will not be
created directly from the original check, but
rather will be created from a previous
substitute check. The back of a subsequent
substitute check will contain an image of the
full length of the back of the previous
substitute check. ANS X9.100-140 requires
preservation of the full length of the back of
the previous substitute check in order to
preserve previous indorsements and
reconverting bank identifications. By
contrast, the front of a subsequent substitute
check will not contain an image of the entire
previous substitute check. Rather, the image
field of the subsequent substitute check will
contain the image of the front of the original
check that appeared on the previous
substitute check at the time the previous
substitute check was converted to electronic
form. The portions of the front of the
subsequent substitute check other than the
image field will contain information applied

by the subsequent reconverting bank, such as
its reconverting bank identification, the
MICR line, the legal equivalence legend, and
optional security information.

Examples.

a. The back of a subsequent substitute
check would contain the following
indorsements, all of which would be
preserved through the image of the back of
the previous substitute check: (1) The
indorsements that were applied physically to
the original check before an image of the
original check was captured; (2) a physical
representation of indorsements that were
applied electronically to the original check
after an image of the original check was
captured but before creation of the first
substitute check; and (3) indorsements that
were applied physically to the previous
substitute check. In addition, the
reconverting bank for the subsequent
substitute check must overlay onto the back
of that substitute check a physical
representation of any indorsements that were
applied electronically after the previous
substitute check was converted to electronic
form but before creation of the subsequent
substitute check.

b. Because information could have been
physically added to the image of the front of
the original check that appeared on the
previous substitute check, the original check
image that appears on the front of a
subsequent substitute check could contain
information in addition to that which
appeared on the original check at the time it
was truncated.

6. The MICR line applied to a substitute
check must contain information in all fields
of the MICR line that were encoded on the
original check at any time before an image of
the original check was captured. This
includes all the MICR-line information that
was preprinted on the original check, plus
any additional information that was added to
the MICR line before the image of the original
check was captured (for example, the amount
of the check). The information in each field
of the substitute check’s MICR line must be
the same information as in the corresponding
field of the MICR line of the original check,
except as provided by ANS X9.100-140
(unless the Board by rule or order determines
that a different standard applies). Industry
standards may not, however, vary the
requirement that a substitute check at the
time of its creation must bear a full-field
MICR line.

7. ANS X9.100-140, provides that a
substitute check must have a ““4” in position
44 and that a qualified returned substitute
check must have a “4” in position 44 of the
forward-collection MICR line as well as a “5”
in position 44 of the qualified return MICR
line. The “4” and “5” indicate that the
document is a substitute check so that the
size of the check image remains constant
throughout the collection and return process,
regardless of the number of substitute checks
created that represent the same original
check (see also §§ 229.30(a)(2) and
229.31(a)(2) and the commentary thereto
regarding requirements for qualified returned
substitute checks). An original check
generally has a blank position 44 for forward

collection. Because a reconverting bank must
encode position 44 of a substitute check’s
forward collection MICR line with a ““4,” the
reconverting bank must vary any character
that appeared in position 44 of the forward-
collection MICR line of the original check. A
bank that misencodes or fails to encode
position 44 at the time it attempts to create

a substitute check has failed to create a
substitute check. A bank that receives a
properly-encoded substitute check may
further encode that item but does so subject
to the encoding warranties in Regulation CC
and the U.C.C.

8. A substitute check’s MICR line could
contain information in addition to the
information required at the time the
substitute check is created. For example, if
the amount field of the original check was
not encoded and the substitute check
therefore did not, when created, have an
encoded amount field, the MICR line of the
substitute check later could be amount-
encoded.

9. A bank may receive a substitute check
that contains a MICR-line variation but
nonetheless meets the MICR-line replication
requirements of § 229.2(aaa)(2) because that
variation is permitted by ANS X9.100-140. If
such a substitute check contains a MICR-line
error, a bank that receives it may, but is not
required to, repair that error. Such a repair
must be made in accordance with ANS
X9.100-140 for repairing a MICR line, which
generally allows a bank to correct an error by
applying a strip that may or may not contain
information in all fields encoded on the
check’s MICR line. A bank’s repair of a
MICR-line error on a substitute check is
subject to the encoding warranties in
Regulation CC and the U.C.C.

10. A substitute check must conform to all
the generally applicable industry standards
for substitute checks set forth in ANS
X9.100-140, which incorporates other
industry standards by reference. Thus,
multiple substitute check images contained
on the same page of an account statement are
not substitute checks.

BBB. 229.2(bbb) Sufficient Copy and Copy

1. A copy must be a paper reproduction of
a check. An electronic image therefore is not
a copy or a sufficient copy. However, if a
customer has agreed to receive such
information electronically, a bank that is
required to provide an original check or
sufficient copy may satisfy that requirement
by providing an electronic image in
accordance with §229.58 and the
commentary thereto.

2. A bank under § 229.53(b)(3) may limit its
liability for an indemnity claim and under
§§ 229.54(e)(2) and 229.55(c)(2) may respond
to an expedited recredit claim by providing
the claimant with a copy of a check that
accurately represents all of the information
on the front and back of the original check
as of the time the original check was
truncated or that otherwise is sufficient to
determine the validity of the claim against
the bank.

Examples.

a. A copy of an original check that
accurately represents all the information on



47320

Federal Register/Vol. 69, No. 149/ Wednesday, August 4, 2004/Rules and Regulations

the front and back of the original check as of
the time of truncation would constitute a
sufficient copy if that copy resolved the
claim. For example, if resolution of the claim
required accurate payment and indorsement
information, an accurate copy of the front
and back of a legible original check
(including but not limited to a substitute
check) would be a sufficient copy.

b. A copy of the original check that does
not accurately represent all the information
on both the front and back of the original
check also could be a sufficient copy if such
copy contained all the information necessary
to determine the validity of the relevant
claim. For instance, if a consumer received
a substitute check that contained a blurry
image of a legible original check, the
consumer might seek an expedited recredit
because his or her account was charged for
$1,000, but he or she believed that the check
was written for only $100. If the amount that
appeared on the front of the original check
was legible, an accurate copy of only the
front of the original check that showed the
amount of the check would be sufficient to
determine whether or not the consumer’s
claim regarding the amount of the check was
valid.

CCC. 229.2(ccc) Transfer and Consideration

1. Under §§ 229.52 and 229.53, a bank is
responsible for the warranties and indemnity
when it transfers, presents, or returns a
substitute check (or a paper or electronic
representation thereof) for consideration.
Drawers and other nonbank persons that
receive checks from a bank are not
transferees that receive consideration as
those terms are defined in the U.C.C.
However, the Check 21 Act clearly
contemplates that such nonbank persons that
receive substitute checks (or representations
thereof) from a bank will receive the
warranties and indemnity from all previous
banks that handled the check. To ensure that
these parties are covered by the substitute
check warranties and indemnity in the
manner contemplated by the Check 21 Act,

§ 229.2(ccc) incorporates the U.C.C.
definitions of the term transfer and
consideration by reference and expands those
definitions to cover a broader range of
situations. Delivering a check to a nonbank
that is acting on behalf of a bank (such as a
third-party check processor or presentment
point) is a transfer of the check to that bank.

Examples.

a. A paying bank pays a substitute check
and then provides that paid substitute check
(or a representation thereof) to a drawer with
a periodic statement. Under the expanded
definitions, the paying bank thereby transfers
the substitute check (or representation
thereof) to the drawer for consideration and
makes the substitute check warranties
described in §229.52. A drawer that suffers
a loss due to receipt of a substitute check
may have warranty, indemnity, and, if the
drawer is a consumer, expedited recredit
rights under the Check 21 Act and subpart D.
A drawer that suffers a loss due to receipt of
a paper or electronic representation of a
substitute check would receive the substitute
check warranties but would not have
indemnity or expedited recredit rights.

b. The expanded definitions also operate
such that a paying bank that pays an original
check (or a representation thereof) and then
creates a substitute check to provide to the
drawer with a periodic statement transfers
the substitute check for consideration and
thereby provides the warranties and
indemnity.

c. The expanded definitions ensure that a
bank that receives a returned check in any
form and then provides a substitute check to
the depositor gives the substitute check
warranties and indemnity to the depositor.

d. The expanded definitions apply to
substitute checks representing original
checks that are not drawn on deposit
accounts, such as checks used to access a
credit card or a home equity line of credit.

DDD. 229.2(ddd) Truncate

1. Truncate means to remove the original
check from the forward collection or return
process and to send in lieu of the original
check either a substitute check or, by
agreement, information relating to the
original check. Truncation does not include
removal of a substitute check from the check
collection or return process.

EEE. 229.2(eee) Truncating Bank

1. A bank is a truncating bank if it
truncates an original check or if it is the first
bank to transfer, present, or return another
form of an original check that was truncated
by a person that is not a bank.

Example.

a. A bank’s customer that is a nonbank
business receives a check for payment and
deposits either a substitute check or an
electronic representation of the original
check with its depositary bank instead of the
original check. That depositary bank is the
truncating bank when it transfers, presents,
or returns the substitute check or electronic
representation in lieu of the original check.
That bank also would be the reconverting
bank if it were the first bank to transfer,
present, or return a substitute check that it
received from (or created from the
information given by) its nonbank customer

(see § 229.2(yy) and the commentary thereto).

2. A truncating bank does not make the
subpart D warranties and indemnity unless it
also is the reconverting bank. Therefore, a
bank that truncates the original check and
sends an electronic file to a collecting bank
does not provide subpart D protections to the
recipient of that electronic item. However, a
recipient of an electronic item may protect
itself against losses associated with that item
by agreement with the truncating bank.

* * * * *

m 39. In appendix E, paragraph IV.D.6.e.
is amended by adding new sentences
between the second and third sentences
to read as follows:

IV. * x %

D. L

6' .

e. * * * Such notice need not be posted
at each teller window, but the notice must be
posted in a place where consumers seeking
to make deposits are likely to see it before
making their deposits. For example, the

notice might be posted at the point where the
line forms for teller service in the lobby. The
notice is not required at any drive-through
teller windows nor is it required at night
depository locations, or at locations where
consumer deposits are not accepted. * * *

* * * * *

m 40. In appendix E, paragraph
VIL.H.1.a., revise the third sentence and
add a new fifth sentence to read as
follows:

VII' * * %

H. .

1‘ * k* %

a.* * * For a customer that is not a
consumer, a depositary bank satisfies the
written-notice requirement by sending an
electronic notice that displays the text and is
in a form that the customer may keep, if the
customer agrees to such means of notice.

* * * For a customer who is a consumer, a
depositary bank satisfies the written-notice
requirement by sending an electronic notice
in compliance with the requirements of the
Electronic Signatures in Global and National
Commerce Act (12 U.S.C. 7001 et seq.),
which include obtaining the consumer’s
affirmative consent to such means of notice.

* * * * *

m 41. In appendix E, paragraph IX.A.1.,
remove the third and fourth sentences
and add new sentences in their place to
read as follows:

IX. * * %

A‘ * k%

1. * * * A disclosure is in a form that the
customer may keep if, for example, it can be
downloaded or printed. For a customer that
is not a consumer, a depositary bank satisfies
the written-disclosure requirement by
sending an electronic disclosure that displays
the text and is in a form that the customer
may keep, if the customer agrees to such
means of disclosure. For a customer who is
a consumer, a depositary bank satisfies the
written-notice requirement by sending an
electronic notice in compliance with the
requirements of the Electronic Signatures in
Global and National Commerce Act (12
U.S.C. 7001 et seq.), which include obtaining
the consumer’s affirmative consent to such
means of notice.

* * * * *

m 42.In appendix E, paragraph IX.A.,
add a new paragraph 4. to read as
follows:

IX. * * %

A. I

4. A bank may, by agreement or at the
consumer’s request, provide any disclosure
or notice required by subpart B in a language
other than English, provided that the bank
makes a complete disclosure available in
English at the customer’s request.

m 43.In appendix E, add a new sentence
at the end of paragraph XVI.A.7. to read
as follows:



Federal Register/Vol. 69, No. 149/ Wednesday, August 4, 2004/Rules and Regulations

47321

7.* * * A check that is converted to a
qualified returned check must be encoded in
accordance with ANS X9.13 for original
checks or ANS X9.100-140 for substitute
checks.

* * * * *

m 44. In appendix E, revise paragraphs
XVI.C.1.a. and XVI.D.1. to read as
follows:

XVI * * *
C.* L

1. % * %

a. A paying bank may have a courier that
leaves after midnight (or after any other
applicable deadline) to deliver its forward-
collection checks. This paragraph removes
the constraint of the midnight deadline for
returned checks if the returned check reaches
the receiving bank on or before the receiving
bank’s next banking day following the
otherwise applicable deadline by the earlier
of the close of that banking day or a cutoff
hour of 2 p.m. or later set by the receiving
bank under U.C.C. 4-108. The extension also
applies if the check reaches the bank to
which it is sent later than the time described
in the previous sentence if highly
expeditious means of transportation are used.
For example, a West Coast paying bank may
use this further extension to ship a returned
check by air courier directly to an East Coast
returning bank even if the check arrives after
the returning bank’s cutoff hour. This
paragraph applies to the extension of all
midnight deadlines except Saturday
midnight deadlines (see paragraph XVI.C.1.b
of this appendix).

* * * * *

D. * * %

1. The reason for the return must be clearly
indicated. A check is identified as a returned
check if the front of that check indicates the
reason for return, even though it does not
specifically state that the check is a returned
check. A reason such as “Refer to Maker” is
permissible in appropriate cases. If the
returned check is a substitute check, the
reason for return must be placed within the
image of the original check that appears on
the front of the substitute check so that the
information is retained on any subsequent
substitute check. If the paying bank places
the returned check in a carrier envelope, the
carrier envelope should indicate that it is a
returned check but need not repeat the
reason for return stated on the check if it in
fact appears on the check.

* * * * *

m 45. In appendix E, add a new sentence
at the end of paragraph XVII.A.7.a. to
read as follows:

XVIL * * *

A. * k%

7. * * %

a. * * * A check that is converted to a
qualified returned check must be encoded in
accordance with ANS X9.13 for original
checks or ANS X9.100-140 for substitute
checks.

* * * * *

m 46. In appendix E, add a new
paragraph XIX.B.3. to read as follows:

XIX. * * *

B' * k%

3. A bank must identify an item of
information if the bank is uncertain as to that
item’s accuracy. A bank may make this
identification by setting the item off with
question marks, asterisks, or other symbols
designated for this purpose by generally
applicable industry standards.

m 47. In appendix E, paragraph XIX.D.1.,
add a new sentence between the next-to-
last and last sentences and revise the last
sentence to read as follows:

XIX. * * *

D. * k%

1. * * * A bank that chooses to provide
the notice required by § 229.33(d) in writing
may send the notice by e-mail or facsimile if
the bank sends the notice to the e-mail
address or facsimile number specified by the
customer for that purpose. The notice to the
customer required under this paragraph also
may satisfy the notice requirement of
§ 229.13(g) if the depositary bank invokes the
reasonable-cause exception of § 229.13(e) due
to the receipt of a notice of nonpayment,
provided the notice meets all the
requirements of § 229.13(g).

* * * * *

m 48. In appendix E, paragraph XX.C.,
add new sentences at the end of
paragraph 3. to read as follows:

XX. * k% %

C' L

3. * * * Paragraph (c)(3) applies to all
MICR-line encoding on a substitute check.

* * * * *

m 49. In appendix E, paragraph XXI.A.1.,
remove the phrase “are legible” from the
fourth sentence and add the phrase “can
be interpreted by any person” in its
place.
m 50. In appendix E, paragraph XXI.A:,
m A. Remove paragraphs 2. through 6.
and paragraph 8;
m B. Redesignate paragraph 7. as
paragraph 10. and redesignate
paragraphs 9. through 13. as paragraphs
11. through 15., respectively;
m C. Add new paragraphs 2. through 9;
and
m D. Revise redesignated paragraph 15.
by adding the phrase “collecting banks
and” between the phrases “standard for’
and “returning banks” in the first
sentence and adding a new sentence at
the end of the paragraph.

These additions and revisions read as
follows:

s

2. Banks generally apply indorsements to
a paper check in one of two ways: (1) banks
print or “spray” indorsements onto a check
when the check is processed through the
banks”” automated check sorters (regardless of
whether the checks are original checks or
substitute checks), and (2) reconverting banks
print or “overlay” previously applied

electronic indorsements and their own
indorsements and identifications onto a
substitute check at the time that the
substitute check is created. If a subsequent
substitute check is created in the course of
collection or return, that substitute check
will contain, in its image of the back of the
previous substitute check, reproductions of
indorsements that were sprayed or overlaid
onto the previous item. For purposes of the
indorsement standard set forth in appendix
D, a reproduction of a previously applied
sprayed or overlaid indorsement contained
within an image of a check does not
constitute “an indorsement that previously
was applied electronically.” To
accommodate these two indorsement
scenarios, the appendix includes two
indorsement location specifications: one
standard applies to banks spraying
indorsements onto existing paper original
checks and substitute checks, and another
applies to reconverting banks overlaying
indorsements that previously were applied
electronically and their own indorsements
onto substitute checks at the time the
substitute checks are created.

3. A bank might use check processing
equipment that captures an image of a check
prior to spraying an indorsement onto that
item. If the bank truncates that item, it
should ensure that it also applies an
indorsement to the item electronically. A
reconverting bank satisfies its obligation to
preserve all previously applied indorsements
by overlaying a bank’s indorsement that
previously was applied electronically onto a
substitute check that the reconverting bank
creates.

4. The location of an indorsement applied
to an original paper check in accordance with
appendix D may shift if that check is
truncated and later reconverted to a
substitute check. If an indorsement applied
to the original check in accordance with
appendix D is overwritten by a subsequent
indorsement applied to the substitute check
in accordance with appendix D, then one or
both of those indorsements could be
rendered illegible. As explained in
§ 229.38(d) and the commentary thereto, a
reconverting bank is liable for losses
associated with indorsements that are
rendered illegible as a result of check
substitution.

5. To ensure that indorsements can be
easily read and would remain legible after an
image of a check is captured, the standard
requires all indorsements applied to original
checks and substitute checks to be printed in
black ink as of January 1, 2006.

6. The standard requires the depositary
bank’s indorsement to include (1) its nine-
digit routing number set off by an arrow at
each end of the routing number and, if the
depositary bank is a reconverting bank with
respect to the check, an asterisk outside the
arrow at each end of the routing number to
identify the bank as a reconverting bank; (2)
the indorsement date; and (3) if the
indorsement is applied physically, name or
location information. The standard also
permits but does not require the indorsement
to include other identifying information. The
standard requires a collecting bank’s or
returning bank’s indorsement to include only
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(1) the bank’s nine digit routing number
(without arrows) and, if the collecting bank
or returning bank is a reconverting bank with
respect to the check, an asterisk at each end
of the number to identify the bank as a
reconverting bank, (2) the indorsement date,
and (3) an optional trace or sequence
number.

7. Depositary banks should not include
information that can be confused with
required information. For example, a nine-
digit zip code could be confused with the
nine-digit routing number.

8. A depositary bank may want to include
an address in its indorsement in order to
limit the number of locations at which it
must receive returned checks. In instances
where this address is not consistent with the
routing number in the indorsement, the
depositary bank is required to receive
returned checks at a branch or head office
consistent with the routing number. Banks
should note, however, that § 229.32 requires
a depositary bank to receive returned checks
at the location(s) at which it receives
forward-collection checks.

9. In addition to indorsing a substitute
check in accordance with appendix D, a
reconverting bank must identify itself and the
truncating bank by applying its routing
number and the routing number of the
truncating bank to the front of the check in
accordance with appendix D and ANS
X9.100-140. Further, if the reconverting bank
is the paying bank, it also must identify itself
by applying its routing number to the back
of the check in accordance with appendix D.
In these instances, the reconverting bank and
truncating bank routing numbers are for
identification purposes only and are not
indorsements or acceptances.

* * * * *

15. * * * With respect to the identification
of a paying bank that is also a reconverting
bank, see the commentary to § 229.51(b)(2).

* * * * *

m 51. In appendix E, paragraph XXIILA.,
remove the last sentence.

m 52. In appendix E, paragraph XXIV.D.,
revise the last sentence of paragraph 1.,
redesignate paragraphs 2. and 3. as
paragraphs 3. and 4., respectively, and
add a new paragraph 2. to read as
follows:

XXIV. * * %

D. * * %

1. Responsibility for back of check. * * *
Accordingly, this provision places
responsibility on the paying bank, depositary
bank, or reconverting bank, as appropriate,
for keeping the back of the check clear for
bank indorsements during forward collection
and return.

2. ANS X9.100-140 provides that an image
of an original check must be reduced in size
when placed on the first substitute check
associated with that original check. (The
image thereafter would be constant in size on
any subsequent substitute check that might
be created.) Because of this size reduction,
the location of an indorsement, particularly
a depositary bank indorsement, applied to an
original paper check likely will change when
the first reconverting bank creates a

substitute check that contains that
indorsement within the image of the original
paper check. If the indorsement was applied
to the original paper check in accordance
with appendix D’s location requirements for
indorsements applied to existing paper
checks, and if the size reduction of the image
causes the placement of the indorsement to
no longer be consistent with the appendix’s
requirements, then the reconverting bank
bears the liability for any loss that results
from the shift in the placement of the
indorsement. Such a loss could result either
because the original indorsement applied in
accordance with appendix D is rendered
illegible by a subsequent indorsement that
later is applied to the substitute check in
accordance with appendix D, or because the
subsequent bank cannot apply its
indorsement to the substitute check legibly in
accordance with appendix D as a result of the
shift in the previous indorsement.

Example.

In accordance with appendix D’s
specifications, a depositary bank sprays its
indorsement onto a business-sized original
check between 3.0 inches from the leading
edge of the check and 1.5 inches from the
trailing edge of the check. The check’s
conversion to electronic form and subsequent
reconversion to paper form causes the
location of the depositary bank indorsement,
now contained within the image of the
original check, to change such that it is less
than 3.0 inches from the leading edge of the
substitute check. In accordance with
appendix D’s specifications, a subsequent
collecting bank sprays its indorsement onto
the substitute check between the leading
edge of the check and 3.0 inches from the
leading edge of the check and the
indorsement happens to be on top of the
shifted depositary bank indorsement. If the
check is returned unpaid and the return is
not expeditious because of the illegibility of
the depositary bank indorsement, and the
depositary bank incurs a loss that it would
not have incurred had the return been
expeditious, the reconverting bank bears the
liability for that loss.

* * * * *

m 53. In appendix E, redesignate
commentary XXX as commentary
XXXVIII and add new commentaries
XXX through XXXVII to read as follows:

* * * * *

XXX. § 229.51 General provisions governing
substitute checks

A. §229.51(a) Legal Equivalence

1. Section 229.51(a) states that a substitute
check for which a bank has provided the
substitute check warranties is the legal
equivalent of the original check for all
purposes and all persons if it meets the
accuracy and legend requirements. Where the
law (or a contract) requires production of the
original check, production of a legally
equivalent substitute check would satisfy
that requirement. A person that receives a
substitute check cannot be assessed costs
associated with the creation of the substitute
check, absent agreement to the contrary.

Examples.

a. A presenting bank presents a substitute
check that meets the legal equivalence
requirements to a paying bank. The paying
bank cannot refuse presentment of the
substitute check on the basis that it is a
substitute check, because the substitute
check is the legal equivalent of the original
check.

b. A depositor’s account agreement with a
bank provides that the depositor is entitled
to receive original cancelled checks back
with his or her periodic account statement.
The bank may honor that agreement by
providing original checks, substitute checks,
or a combination thereof. However, a bank
may not honor such an agreement by
providing something other than an original
check or a substitute check.

c. A mortgage company argues that a
consumer missed a monthly mortgage
payment that the consumer believes she
made. A legally equivalent substitute check
concerning that mortgage payment could be
used in the same manner as the original
check to prove the payment.

2. A person other than a bank that creates
a substitute check could transfer, present, or
return that check only by agreement unless
and until a bank provided the substitute
check warranties.

3. To be the legal equivalent of the original
check, a substitute check must accurately
represent all the information on the front and
back of the check as of the time the original
check was truncated. An accurate
representation of information that was
illegible on the original check would satisfy
this requirement. The payment instructions
placed on the check by, or as authorized by,
the drawer, such as the amount of the check,
the payee, and the drawer’s signature, must
be accurately represented, because that
information is an essential element of a
negotiable instrument. Other information that
must be accurately represented includes (1)
the information identifying the drawer and
the paying bank that is preprinted on the
check, including the MICR line; and (2) other
information placed on the check prior to the
time an image of the check is captured, such
as any required identification written on the
front of the check and any indorsements
applied to the back of the check. A substitute
check need not capture other characteristics
of the check, such as watermarks,
microprinting, or other physical security
features that cannot survive the imaging
process or decorative images, in order to
meet the accuracy requirement. Conversely,
some security features that are latent on the
original check might become visible as a
result of the check imaging process. For
example, the original check might have a
faint representation of the word “void” that
will appear more clearly on a photocopied or
electronic image of the check. Provided the
inclusion of the clearer version of the word
on the image used to create a substitute check
did not obscure the required information
listed above, a substitute check that
contained such information could be the
legal equivalent of an original check under
§229.51(a). However, if a person suffered a
loss due to receipt of such a substitute check
instead of the original check, that person
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could have an indemnity claim under
§229.53 and, in the case of a consumer, an
expedited recredit claim under § 229.54.

4. To be the legal equivalent of the original
check, a substitute check must bear the legal
equivalence legend described in
§229.51(a)(2). A bank may not vary the
language of the legal equivalence legend and
must place the legend on the substitute check
as specified by generally applicable industry
standards for substitute checks contained in
ANS X9.100-140.

5. In some cases, the original check used
to create a substitute check could be forged
or otherwise fraudulent. A substitute check
created from a fraudulent original check
would have the same status under Regulation
CC and the U.C.C. as the original fraudulent
check. For example, a substitute check of a
fraudulent original check would not be
properly payable under U.C.C. 4-401 and
would be subject to the transfer and
presentment warranties in U.C.C. 4-207 and
4-208.

B. 229.51(b) Reconverting Bank Duties

1. As discussed in more detail in appendix
D and the commentary to § 229.35, a
reconverting bank must indorse (or, if it is a
paying bank with respect to the check,
identify itself on) the back of a substitute
check in a manner that preserves all
indorsements applied, whether physically or
electronically, by persons that previously
handled the check in any form for forward
collection or return. Indorsements applied
physically to the original check before an
image of the check was captured would be
preserved through the image of the back of
the original check that a substitute check
must contain. Indorsements applied
physically to the original check after an
image of the original check was captured
would be conveyed as electronic
indorsements (see paragraph 3 of the
commentary to § 229.35(a)). If indorsements
were applied electronically after an image of
the original check was captured or were
applied electronically after a previous
substitute check was converted to electronic
form, the reconverting bank must apply those
indorsements physically to the substitute
check. A reconverting bank is not responsible
for obtaining indorsements that persons that
previously handled the check should have
applied but did not apply.

2. A reconverting bank also must identify
itself as such on the front and back of the
substitute check and must preserve on the
back of the substitute check the
identifications of any previous reconverting
banks in accordance with appendix D. The
presence on the back of a substitute check of
indorsements that were applied by previous
reconverting banks and identified with
asterisks in accordance with appendix D
would satisfy the requirement that the
reconverting bank preserve the identification
of previous reconverting banks. As discussed
in more detail in the commentary to § 229.35,
the reconverting bank and truncating bank
routing numbers on the front of a substitute
check and, if the reconverting bank is the
paying bank, the reconverting bank’s routing
number on the back of a substitute check are
for identification only and are not
indorsements or acceptances.

3. The reconverting bank must place the
routing number of the truncating bank
surrounded by brackets on the front of the
substitute check in accordance with
appendix D and ANS X9.100-140.

Example.

A bank’s customer, which is a nonbank
business, receives checks for payment and by
agreement deposits substitute checks instead
of the original checks with its depositary
bank. The depositary bank is the reconverting
bank with respect to the substitute checks
and the truncating bank with respect to the
original checks. In accordance with appendix
D and with ANS X9.100-140, the bank must
therefore be identified on the front of the
substitute checks as a reconverting bank and
as the truncating bank, and on the back of the
substitute checks as the depositary bank and
a reconverting bank.

C. 229.51(c) Applicable Law

1. A substitute check that meets the
requirements for legal equivalence set forth
in this section is subject to any provision of
federal or state law that applies to original
checks, except to the extent such provision
is inconsistent with the Check 21 Act or
subpart D. A legally equivalent substitute
check is subject to all laws that are not
preempted by the Check 21 Act in the same
manner and to the same extent as is an
original check. Thus, any person could
satisfy a law that requires production of an
original check by producing a substitute
check that is derived from the relevant
original check and that meets the legal
equivalence requirements of § 229.51(a).

2. A law is not inconsistent with the Check
21 Act or subpart D merely because it allows
for the recovery of a greater amount of
damages.

Example.

A drawer that suffers a loss with respect to
a substitute check that was improperly
charged to its account and for which the
drawer has an indemnity claim but not a
warranty claim would be limited under the
Check 21 Act to recovery of the amount of
the substitute check plus interest and
expenses. However, if the drawer also
suffered damages that were proximately
caused because the bank wrongfully
dishonored subsequently presented checks as
a result of the improper substitute check
charge, the drawer could recover those losses
under U.C.C. 4-402.

XXXI §229.52 Substitute Check Warranties

A. 229.52(a) Warranty Content and Provision

1. The responsibility for providing the
substitute check warranties begins with the
reconverting bank. In the case of a substitute
check created by a bank, the reconverting
bank starts the flow of warranties when it
transfers, presents, or returns a substitute
check for which it receives consideration. A
bank that receives a substitute check created
by a nonbank starts the flow of warranties
when it transfers, presents, or returns for
consideration either the substitute check it
received or an electronic or paper
representation of that substitute check. To
ensure that warranty protections flow all the

way through to the ultimate recipient of a
substitute check or paper or electronic
representation thereof, any subsequent bank
that transfers, presents, or returns for
consideration either the substitute check or a
paper or electronic representation of the
substitute check is responsible to subsequent
transferees for the warranties. Any warranty
recipient could bring a claim for a breach of
a substitute check warranty if it received
either the actual substitute check or a paper
or electronic representation of a substitute
check.

2. The substitute check warranties and
indemnity are not given under §§ 229.52 and
229.53 by a bank that truncates the original
check and by agreement transfers the original
check electronically to a subsequent bank for
consideration. However, parties may, by
agreement, allocate liabilities associated with
the exchange of electronic check information.

Example.

A bank that receives check information
electronically and uses it to create substitute
checks is the reconverting bank and, when it
transfers, presents, or returns that substitute
check, becomes the first warrantor. However,
that bank may protect itself by including in
its agreement with the sending bank
provisions that specify the sending bank’s
warranties and responsibilities to the
receiving bank, particularly with respect to
the accuracy of the check image and check
data transmitted under the agreement.

3. A bank need not affirmatively make the
warranties because they attach automatically
when a bank transfers, presents, or returns
the substitute check (or a representation
thereof) for which it receives consideration.
Because a substitute check transferred,
presented, or returned for consideration is
warranted to be the legal equivalent of the
original check and thereby subject to existing
laws as if it were the original check, all
U.C.C. and other Regulation CC warranties
that apply to the original check also apply to
the substitute check.

4. The legal equivalence warranty by
definition must be linked to a particular
substitute check. When an original check is
truncated, the check may move from
electronic form to substitute check form and
then back again, such that there would be
multiple substitute checks associated with
one original check. When a check changes
form multiple times in the collection or
return process, the first reconverting bank
and subsequent banks that transfer, present,
or return the first substitute check (or a paper
or electronic representation of the first
substitute check) warrant the legal
equivalence of only the first substitute check.
If a bank receives an electronic
representation of a substitute check and uses
that representation to create a second
substitute check, the second reconverting
bank and subsequent transferees of the
second substitute check (or a representation
thereof) warrant the legal equivalence of both
the first and second substitute checks. A
reconverting bank would not be liable for a
warranty breach under § 229.52 if the legal
equivalence defect is the fault of a
subsequent bank that handled the substitute
check, either as a substitute check or in other
paper or electronic form.
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5. The warranty in § 229.52(a)(2), which
addresses multiple payment requests for the
same check, is not linked to a particular
substitute check but rather is given by each
bank handling the substitute check, an
electronic representation of a substitute
check, or a subsequent substitute check
created from an electronic representation of
a substitute check. All banks that transfer,
present, or return a substitute check (or a
paper or electronic representation thereof)
therefore provide the warranty regardless of
whether the ultimate demand for double
payment is based on the original check, the
substitute check, or some other electronic or
paper representation of the substitute or
original check, and regardless of the order in
which the duplicative payment requests
occur. This warranty is given by the banks
that transfer, present, or return a substitute
check even if the demand for duplicative
payment results from a fraudulent substitute
check about which the warranting bank had
no knowledge.

Example.

A nonbank depositor truncates a check and
in lieu thereof sends an electronic version of
that check to both Bank A and Bank B. Bank
A and Bank B each uses the check
information that it received electronically to
create a substitute check, which it presents
to Bank C for payment. Bank A and Bank B
each is a reconverting bank that made the
substitute check warranties when it
presented a substitute check to and received
payment from Bank C. Bank C could pursue
a warranty claim for the loss it suffered as a
result of the duplicative payment against
either Bank A or Bank B.

B. 229.52(b) Warranty Recipients

1. A reconverting bank makes the
warranties to the person to which it transfers,
presents, or returns the substitute check for
consideration and to any subsequent
recipient that receives either the substitute
check or a paper or electronic representation
derived from the substitute check. These
subsequent recipients could include a
subsequent collecting or returning bank, the
depositary bank, the drawer, the drawee, the
payee, the depositor, and any indorser. The
paying bank would be included as a warranty
recipient, for example because it would be
the drawee of a check or a transferee of a
check that is payable through it.

2. The warranties flow with the substitute
check to persons that receive a substitute
check or a paper or electronic representation
of a substitute check. The warranties do not
flow to a person that receives only the
original check or a representation of an
original check that was not derived from a
substitute check. However, a person that
initially handled only the original check
could become a warranty recipient if that
person later receives a returned substitute
check or a paper or electronic representation
of a substitute check that was derived from
that original check.

XXXII. § 229.53 Substitute Check
Indemnity

A. 229.53(a) Scope of Indemnity

1. Each bank that for consideration
transfers, presents, or returns a substitute

check or a paper or electronic representation
of a substitute check is responsible for
providing the substitute check indemnity.
The indemnity covers losses due to any
subsequent recipient’s receipt of the
substitute check instead of the original check.
The indemnity therefore covers the loss
caused by receipt of the substitute check as
well as the loss that a bank incurs because

it pays an indemnity to another person. A
bank that pays an indemnity would in turn
have an indemnity claim regardless of
whether it received the substitute check or a
paper or electronic representation of the
substitute check The indemnity would not
apply to a person that handled only the
original check or a paper or electronic
version of the original check that was not
derived from a substitute check.

Examples.

a. A paying bank makes payment based on
a substitute check that was derived from a
fraudulent original cashier’s check. The
amount and other characteristics of the
original cashier’s check are such that, had the
original check been presented instead, the
paying bank would have inspected the
original check for security features. The
paying bank’s fraud detection procedures
were designed to detect the fraud in question
and allow the bank to return the fraudulent
check in a timely manner. However, the
security features that the bank would have
inspected were security features that did not
survive the imaging process (see the
commentary to § 229.51(a)). Under these
circumstances, the paying bank could assert
an indemnity claim against the bank that
presented the substitute check.

b. By contrast with the previous examples,
the indemnity would not apply if the
characteristics of the presented substitute
check were such that the bank’s security
policies and procedures would not have
detected the fraud even if the original had
been presented. For example, if the check
was under the threshold amount at which the
bank subjects an item to its fraud detection
procedures, the bank would not have
inspected the item for security features
regardless of the form of the item and
accordingly would have suffered a loss even
if it had received the original check.

c. A paying bank makes an erroneous
payment based on an electronic
representation of a substitute check because
the electronic cash letter accompanying the
electronic item included the wrong amount
to be charged. The paying bank would not
have an indemnity claim associated with that
payment because its loss did not result from
receipt of an actual substitute check instead
of the original check. However, the paying
bank could protect itself from such losses
through its agreement with the bank that sent
the check to it electronically and may have
rights under other law.

d. A drawer has agreed with its bank that
the drawer will not receive paid checks with
periodic account statements. The drawer
requested a copy of a paid check in order to
prove payment and received a photocopy of
a substitute check. The photocopy that the
bank provided in response to this request
was illegible, such that the drawer could not

prove payment. Any loss that the drawer
suffered as a result of receiving the blurry
check image would not trigger an indemnity
claim because the loss was not caused by the
receipt of a substitute check. The drawer
may, however, still have a warranty claim if
he received a copy of a substitute check, and
may also have rights under the U.C.C.

B. 229.53(b) Indemnity Amount

1. If a recipient of a substitute check is
making an indemnity claim because a bank
has breached one of the substitute check
warranties, the recipient can recover any
losses proximately caused by that warranty
breach.

Examples.

a. A drawer discovers that its account has
been charged for two different substitute
checks that were provided to the drawer and
that were associated with the same original
check. As a result of this duplicative charge,
the paying bank dishonored several
subsequently-presented checks that it
otherwise would have paid and charged the
drawer returned check fees. The payees of
the returned checks also charged the drawer
returned check fees. The drawer would have
a warranty claim against any of the
warranting banks, including its bank, for
breach of the warranty described in
§229.52(a)(2). The drawer also could assert
an indemnity claim. Because there is only
one original check for any payment
transaction, if the collecting and presenting
bank had collected the original check instead
of using a substitute check the bank would
have been asked to make only one payment.
The drawer could assert its warranty and
indemnity claims against the paying bank,
because that is the bank with which the
drawer has a customer relationship and the
drawer has received an indemnity from that
bank. The drawer could recover from the
indemnifying bank the amount of the
erroneous charge, as well as the amount of
the returned check fees charged by both the
paying bank and the payees of the returned
checks. If the drawer’s account were an
interest-bearing account, the drawer also
could recover any interest lost on the
erroneously debited amount and the
erroneous returned check fees. The drawer
also could recover its expenditures for
representation in connection with the claim.
Finally, the drawer could recover any other
losses that were proximately caused by the
warranty breach.

b. In the example above, the paying bank
that received the duplicate substitute checks
also would have a warranty claim against the
previous transferor(s) of those substitute
checks and could seek an indemnity from
that bank (or either of those banks). The
indemnifying bank would be responsible for
compensating the paying bank for all the
losses proximately caused by the warranty
breach, including representation expenses
and other costs incurred by the paying bank
in settling the drawer’s claim.

2. If the recipient of the substitute check
does not have a substitute check warranty
claim with respect to the substitute check,
the amount of the loss the recipient may
recover under § 229.53 is limited to the
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amount of the substitute check, plus interest
and expenses. However, the indemnified
person might be entitled to additional
damages under some other provision of law.

Examples.

a. A drawer received a substitute check
that met all the legal equivalence
requirements and for which the drawer was
only charged once, but the drawer believed
that the underlying original check was a
forgery. If the drawer suffered a loss because
it could not prove the forgery based on the
substitute check, for example because
proving the forgery required analysis of pen
pressure that could be determined only from
the original check, the drawer would have an
indemnity claim. However, the drawer would
not have a substitute check warranty claim
because the substitute check was the legal
equivalent of the original check and no
person was asked to pay the substitute check
more than once. In that case, the amount of
the drawer’s indemnity under § 229.53 would
be limited to the amount of the substitute
check, plus interest and expenses. However,
the drawer could attempt to recover
additional losses, if any, under other law.

b. As described more fully in the
commentary to § 229.53(a) regarding the
scope of the indemnity, a paying bank could
have an indemnity claim if it paid a legally
equivalent substitute check that was created
from a fraudulent cashier’s check that the
paying bank’s fraud detection procedures
would have caught and that the bank would
have returned by its midnight deadline had
it received the original check. However, if the
substitute check was not subject to a
warranty claim (because it met the legal
equivalence requirements and there was only
one payment request) the paying bank’s
indemnity would be limited to the amount of
the substitute check plus interest and
expenses.

3. The amount of an indemnity would be
reduced in proportion to the amount of any
amount loss attributable to the indemnified
person’s negligence or bad faith. This
comparative negligence standard is intended
to allocate liability in the same manner as the
comparative negligence provision of
§229.38(c).

4. An indemnifying bank may limit the
losses for which it is responsible under
§ 229.53 by producing the original check or
a sufficient copy. However, production of the
original check or a sufficient copy does not
absolve the indemnifying bank from liability
claims relating to a warranty the bank has
provided under § 229.52 or any other law,
including but not limited to subpart C of this
part or the U.C.C.

C. 229.53(c) Subrogation of Rights

1. A bank that pays an indemnity claim is
subrogated to the rights of the person it
indemnified, to the extent of the indemnity
it provided, so that it may attempt to recover
that amount from another person based on an
indemnity, warranty, or other claim. The
person that the bank indemnified must
comply with reasonable requests from the
indemnifying bank for assistance with
respect to the subrogated claim.

Example.

A paying bank indemnifies a drawer for a
substitute check that the drawer alleged was
a forgery that would have been detected had
the original check instead been presented.
The bank that provided the indemnity could
pursue its own indemnity claim against the
bank that presented the substitute check,
could attempt to recover from the forger, or
could pursue any claim that it might have
under other law. The bank also could request
from the drawer any information that the
drawer might possess regarding the possible
identity of the forger.

XXXIII. § 229.54 Expedited Recredit for
Consumers

A. 229.54(a) Circumstances Giving Rise to a
Claim

1. A consumer may make a claim for
expedited recredit under this section only for
a substitute check that he or she has received
and for which the bank charged his or her
deposit account. As a result, checks used to
access loans, such as credit card checks or
home equity line of credit checks, that are
reconverted to substitute checks would not
give rise to an expedited recredit claim,
unless such a check was returned unpaid and
the bank charged the consumer’s deposit
account for the amount of the returned check.
In addition, a consumer who received only
a statement that contained images of multiple
substitute checks per page would not be
entitled to make an expedited recredit claim,
although he or she could seek redress under
other provisions of law, such as § 229.52 or
U.C.C. 4-401. However, a consumer who
originally received only a statement
containing images of multiple substitute
checks per page but later received a
substitute check, such as in response to a
request for a copy of a check shown in the
statement, could bring a claim if the other
expedited recredit criteria were met.
Although a consumer must at some point
have received a substitute check to make an
expedited recredit claim, the consumer need
not be in possession of the substitute check
at the time he or she submits the claim.

2. A consumer must in good faith assert
that the bank improperly charged the
consumer’s account for the substitute check
or that the consumer has a warranty claim for
the substitute check (or both). The warranty
in question could be a substitute check
warranty described in § 229.52 or any other
warranty that a bank provides with respect to
a check under other law. A consumer could,
for example, have a warranty claim under
§229.34(b), which contains returned check
warranties that are made to the owner of the
check.

3. A consumer’s recovery under the
expedited recredit section is limited to the
amount of his or her loss, up to the amount
of the substitute check subject to the claim,
plus interest if the consumer’s account is an
interest-bearing account. The consumer’s loss
could include fees that resulted from the
allegedly incorrect charge, such as bounced
check fees that were imposed because the
improper charge caused the bank to dishonor
subsequently presented checks that it
otherwise would have honored. A consumer

who suffers a total loss greater than the
amount of the substitute check plus interest
could attempt to recover the remainder of
that loss by bringing warranty, indemnity, or
other claim under this subpart or other
applicable law.

Examples.

a. A consumer who received a substitute
check believed that he or she wrote the check
for $150, but the bank charged his or her
account for $1,500. The amount on the
substitute check the consumer received is
illegible. If the substitute check contained a
blurry image of what was a legible original
check, the consumer could have a claim for
a breach of the legal equivalence warranty in
addition to an improper charge claim.
Because the amount of the check cannot be
determined from the substitute check
provided to the consumer, the consumer, if
acting in good faith, could assert that the
production of the original check or a better
copy of the original check is necessary to
determine the validity of the claim. The
consumer in this case could attempt to
recover his or her losses by using the
expedited recredit procedure. The
consumer’s losses recoverable under § 229.54
could include the $1,350 he or she believed
was incorrectly charged plus any improperly
charged fees associated with that charge, up
to $150 (plus foregone interest on the amount
of the consumer’s loss if the account was an
interest-bearing account). The consumer
could recover any additional losses, if any,
under other law, such as U.C.C. 4-401 and
4-402.

b. A consumer received a substitute check
for which his or her account was charged and
believed that the original check from which
the substitute was derived was a forgery. The
forgery was good enough that analysis of the
original check was necessary to verify
whether the signature is that of the
consumer. Under those circumstances, the
consumer, if acting in good faith, could assert
that the charge was improper, that he or she
therefore had incurred a loss in the amount
of the check (plus foregone interest if the
account was an interest-bearing account), and
that he or she needed the original check to
determine the validity of the forgery claim.
By contrast, if the signature on the substitute
check obviously was forged (for example, if
the forger signed a name other than that of
the account holder) and there was no other
defect with the substitute check, the
consumer would not need the original check
or a sufficient copy to determine the fact of
the forgery and thus would not be able to
make an expedited recredit claim under this
section. However, the consumer would have
a claim under U.C.C. 4401 if the item was
not properly payable.

B. 229.54(b) Procedures for Making Claims

1. The consumer must submit his or her
expedited recredit claim to the bank within
40 calendar days of the later of the day on
which the bank mailed or delivered, by a
means agreed to by the consumer, (1) the
periodic account statement containing
information concerning the transaction
giving rise to the claim, or (2) the substitute
check giving rise to the claim. The mailing
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or delivery of a substitute check could be in
connection with a regular account statement,
in response to a consumer’s specific request
for a copy of a check, or in connection with
the return of a substitute check to the payee.

2. Section 229.54(b) contemplates more
than one possible means of delivering an
account statement or a substitute check to the
consumer. The time period for making a
claim thus could be triggered by the mailed,
in-person, or electronic delivery of an
account statement or by the mailed or in-
person delivery of a substitute check. In-
person delivery would include, for example,
making an account statement or substitute
check available at the bank for the
consumer’s retrieval under an arrangement
agreed to by the consumer. In the case of a
mailed statement or substitute check, the 40-
day period should be calculated from the
postmark on the envelope. In the case of in-
person delivery, the 40-day period should be
calculated from the earlier of the calendar
day on which delivery occurred or the bank
first made the statement or substitute check
available for the consumer’s retrieval.

3. A bank must extend the consumer’s time
for submitting a claim for a reasonable period
if the consumer is prevented from submitting
his or her claim within 40 days because of
extenuating circumstances. Extenuating
circumstances could include, for example,
the extended travel or illness of the
consumer.

4. For purposes of determining the
timeliness of a consumer’s actions, a
consumer’s claim is considered received on
the banking day on which the consumer’s
bank receives a complete claim in person or
by telephone or on the banking day on which
the consumer’s bank receives a letter or e-
mail containing a complete claim. (But see
paragraphs 9-11 of this section for a
discussion of time periods related to oral
claims that the bank requires to be put in
writing.)

5. A consumer who makes an untimely
claim would not be entitled to recover his or
her losses using the expedited recredit
procedure. However, he or she still could
have rights under other law, such as a
warranty or indemnity claim under subpart
D, a claim for an improper charge to his or
her account under U.C.C. 4401, or a claim
for wrongful dishonor under U.C.C. 4-402.

6. A consumer’s claim must include the
reason why the consumer believes that his or
her account was charged improperly or why
he or she has a warranty claim. A charge
could be improper, for example, if the bank
charged the consumer’s account for an
amount different than the consumer believes
he or she authorized or charged the consumer
more than once for the same check, or if the
check in question was a forgery or otherwise
fraudulent.

7. A consumer also must provide a reason
why production of the original check or a
sufficient copy is necessary to determine the
validity of the claim identified by the
consumer. For example, if the consumer
believed that the bank charged his or her
account for the wrong amount, the original
check might be necessary to prove this claim
if the amount of the substitute check were
illegible. Similarly, if the consumer believed

that his or her signature had been forged, the
original check might be necessary to confirm
the forgery if, for example, pen pressure or
similar analysis were necessary to determine
the genuineness of the signature.

8. The information that the consumer is
required to provide under § 229.54(b)(2)(iv)
to facilitate the bank’s investigation of the
claim could include, for example, a copy of
the allegedly defective substitute check or
information related to that check, such as the
number, amount, and payee.

9. A bank may accept an expedited recredit
claim in any form but could in its discretion
require the consumer to submit the claim in
writing. A bank that requires a recredit claim
to be in writing must inform the consumer
of that requirement and provide a location to
which such a written claim should be sent.
If the consumer attempts to make a claim
orally, the bank must inform the consumer at
that time of the written notice requirement.
A bank that receives a timely oral claim and
then requires the consumer to submit the
claim in writing may require the consumer to
submit the written claim within 10 business
days of the bank’s receipt of the timely oral
claim. If the consumer’s oral claim was
timely and the consumer’s written claim was
received within the 10-day period for
submitting the claim in writing, the
consumer would satisfy the requirement of
§229.54(b)(1) to submit his or her claim
within 40 days, even if the bank received the
written claim after that 40-day period.

10. A bank may permit but may not require
a consumer to submit a written claim
electronically.

11. If a bank requires a consumer to submit
a claim in writing, the bank may compute
time periods for the bank’s action on the
claim from the date that the bank received
the written claim. Thus, if a consumer called
the bank to make an expedited recredit claim
and the bank required the consumer to
submit the claim in writing, the time at
which the bank must take action on the claim
would be determined based on the date on
which the bank received the written claim,
not the date on which the consumer made
the oral claim.

12. Regardless of whether the consumer’s
communication with the bank is oral or
written, a consumer complaint that does not
contain all the elements described in
§229.54(b) is not a claim for purposes of
§ 229.54. If the consumer attempts to submit
a claim but does not provide all the required
information, then the bank has a duty to
inform the consumer that the complaint does
not constitute a claim under § 229.54 and
identify what information is missing.

C. 229.54(c) Action on Claims

1. If the bank has not determined whether
or not the consumer’s claim is valid by the
end of the 10th business day after the
banking day on which the consumer
submitted the claim, the bank must by that
time recredit the consumer’s account for the
amount of the consumer’s loss, up to the
lesser of the amount of the substitute check
or $2,500, plus interest if the account is an
interest-bearing account. A bank must
provide the recredit pending investigation for
each substitute check for which the

consumer submitted a claim, even if the
consumer submitted multiple substitute
check claims in the same communication.

2. A bank that provides a recredit to the
consumer, either provisionally or after
determining that the consumer’s claim is
valid, may reverse the amount of the recredit
if the bank later determines that the claim in
fact was not valid. A bank that reverses a
recredit also may reverse the amount of any
interest that it has paid on the previously
recredited amount. A bank’s time for
reversing a recredit may be limited by a
statute of limitations.

D. 229.54(d) Availability of Recredit

1. The availability of a recredit provided by
a bank under § 229.54(c) is governed solely
by § 229.54(d) and therefore is not subject to
the availability provisions of subpart B. A
bank generally must make a recredit available
for withdrawal no later than the start of the
business day after the banking day on which
the bank provided the recredit. However, a
bank may delay the availability of up to the
first $2,500 that it provisionally recredits to
a consumer account under § 229.54(c)(3)(1) if
(1) the account is a new account, (2) without
regard to the substitute check giving rise to
the recredit claim, the account has been
repeatedly overdrawn during the six month
period ending on the date the bank received
the claim, or (3) the bank has reasonable
cause to believe that the claim is fraudulent.
These first two exceptions are meant to
operate in the same manner as the
corresponding new account and repeated
overdraft exceptions in subpart B, as
described in §229.13(a) and (d) and the
commentary thereto regarding application of
the exceptions. When a recredit amount for
which a bank delays availability contains an
interest component, that component also is
subject to the delay because it is part of the
amount recredited under § 229.54(c)(3)(i).
However, interest continues to accrue during
the hold period.

2. Section 229.54(d)(2) describes the
maximum period of time that a bank may
delay availability of a recredit provided
under § 229.54(c). The bank may delay
availability under one of the three listed
exceptions until the business day after the
banking day on which the bank determines
that the consumer’s claim is valid or the 45th
calendar day after the banking day on which
the bank received the consumer’s claim,
whichever is earlier. The only portion of the
recredit that is subject to delay under
§229.54(d)(2) is the amount that the bank
recredits under § 229.54(c)(3)(i) (including
the interest component, if any) pending its
investigation of a claim.

E. 229.54(e) Notices Relating to Consumer
Expedited Recredit Claims

1. A bank must notify a consumer of its
action regarding a recredit claim no later than
the business day after the banking day that
the bank makes a recredit, determines a claim
is not valid, or reverses a recredit, as
appropriate. As provided in § 229.58, a bank
may provide any notice required by this
section by U.S. mail or by any other means
through which the consumer has agreed to
receive account information.
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2. A bank that denies the consumer’s
recredit claim must demonstrate to the
consumer that the substitute check was
properly charged or that the warranty claim
was not valid, such as by explaining the
reason that the substitute check charge was
proper or the consumer’s warranty claim was
not valid. For example, if a consumer has
claimed that the bank charged its account for
an improper amount, the bank denying that
claim must explain why it determined that
the charged amount was proper.

3. A bank denying a recredit claim also
must provide the original check or a
sufficient copy, unless the bank is providing
the claim denial notice electronically and the
consumer has agreed to receive that type of
information electronically. In that case,

§ 229.58 allows the bank instead to provide
an image of the original check or an image
of the sufficient copy that the bank would
have sent to the consumer had the bank
provided the notice by mail.

4. A bank that relies on information or
documents in addition to the original check
or sufficient copy when denying a consumer
expedited recredit claim also must either
provide such information or documents to
the consumer or inform the consumer that he
or she may request copies of such
information or documents. This requirement
does not apply to a bank that relies only on
the original check or a sufficient copy to
make its determination.

5. Models C-22 through C-25 in appendix
C contain model language for each of three
notices described in § 229.54(e). A bank may,
but is not required to, use the language listed
in the appendix. The Check 21 Act does not
provide banks that use these models with a
safe harbor. However, the Board has
published these models to aid banks’ efforts
to comply with § 229.54(e).

F. 229.54(f) Recredit Does Not Abrogate
Other Liabilities

1. The amount that a consumer may
recover under § 229.54 is limited to the lesser
of the amount of his or her loss or the amount
of the substitute check, plus interest on that
amount if his or her account earns interest.
However, a consumer’s total loss associated
with the substitute check could exceed that
amount, and the consumer could be entitled
to additional damages under other law. For
example, if a consumer’s loss exceeded the
amount of the substitute check plus interest
and he or she had both a warranty and an
indemnity claim with respect to the
substitute check, he or she would be entitled
to additional damages under § 229.53 of this
subpart. Similarly, if a consumer was charged
bounced check fees as a result of an
improperly charged substitute check and
could not recover all of those fees because of
the § 229.54’s limitation on recovery, he or
she could attempt to recover additional
amounts under U.C.C. 4—402.

XXXIV. §229.55 Expedited Recredit
Procedures for Banks

A. 229.55(a) Circumstances Giving Rise to a
Claim

1. This section allows a bank to make an
expedited recredit claim under two sets of
circumstances: first, because it is obligated to

provide a recredit, either to the consumer or
to another bank that is obligated to provide

a recredit in connection with the consumer’s
claim; and second, because the bank detected
a problem with the substitute check that, if
uncaught, could have given rise to a
consumer claim.

2. The loss giving rise to an interbank
recredit claim could be the recredit that the
claimant bank provided directly to its
consumer customer under § 229.54 or a loss
incurred because the claimant bank was
required to indemnify another bank that
provided an expedited recredit to either a
consumer or a bank.

Examples.

a. A paying bank charged a consumer’s
account based on a substitute check that
contained a blurry image of a legible original
check, and the consumer whose account was
charged made an expedited recredit claim
against the paying bank because the
consumer suffered a loss and needed the
original check or a sufficient copy to
determine the validity of his or her claim.
The paying bank would have a warranty
claim against the presenting bank that
transferred the defective substitute check to
it and against any previous transferring
bank(s) that handled that substitute check or
another paper or electronic representation of
the check. The paying bank therefore would
meet each of the requirements necessary to
bring an interbank expedited recredit claim.

b. Continuing with the example in
paragraph a, if the presenting bank
determined that the paying bank’s claim was
valid and provided a recredit, the presenting
bank would have suffered a loss in the
amount of the recredit it provided and could,
in turn, make an expedited recredit claim
against the bank that transferred the defective
substitute check to it.

B. 229.55(b) Procedures for Making Claims

1. An interbank recredit claim under this
section must be brought within 120 calendar
days of the transaction giving rise to the
claim. For purposes of computing this
period, the transaction giving rise to the
claim is the claimant bank’s settlement for
the substitute check in question.

2. When estimating the amount of its loss,
§229.55(b)(2)(ii) states that the claimant bank
should include “interest if applicable.” The
quoted phrase refers to any interest that the
claimant bank or a bank that the claimant
bank indemnified paid to a consumer who
has an interest-bearing account in connection
with an expedited recredit under § 229.54.

3. The information that the claimant bank
is required to provide under § 229.55(b)(2)(iv)
to facilitate investigation of the claim could
include, for example, a copy of any written
claim that a consumer submitted under
§ 229.54 or any written record the bank may
have of a claim the consumer submitted
orally. The information also could include a
copy of the defective substitute check or
information relating to that check, such as
the number, amount, and payee of the check.
However, a claimant bank that provides a
copy of the substitute check must take
reasonable steps to ensure that the copy is
not mistaken for a legal equivalent of the

original check or handled for forward
collection or return.

4. The indemnifying bank’s right to require
a claimant bank to submit a claim in writing
and the computation of time from the date of
the written submission parallel the
corresponding provision in the consumer
recredit section (§ 229.54(b)(3)). However, the
indemnifying bank also may require the
claimant bank to submit a copy of the written
or electronic claim submitted by the
consumer under that section, if any.

C. 229.55(c) Action on Claims

1. An indemnifying bank that responds to
an interbank expedited recredit claim by
providing the original check or a sufficient
copy of the original check need not
demonstrate why that claim or the
underlying consumer expedited recredit
claim is or is not valid.

XXXV. §229.56 Liability

A. 229.56(a) Measure of Damages

1. In general, a person’s recovery under
this section is limited to the amount of the
loss up to the amount of the substitute check
that is the subject of the claim, plus interest
and expenses (including costs and reasonable
attorney’s fees and other expenses of
representation) related to that substitute
check. However, a person that is entitled to
an indemnity under § 229.53 because of a
breach of a substitute check warranty also
may recover under § 229.53 any losses
proximately caused by the warranty breach,
including interest, costs, wrongfully-charged
fees imposed as a result of the warranty
breach, reasonable attorney’s fees, and other
expenses of representation.

2. A reconverting bank also may be liable
under § 229.38 for damages associated with
the illegibility of indorsements applied to
substitute checks if that illegibility results
because the reduction of the original check
image and its placement on the substitute
check shifted a previously-applied
indorsement that, when applied, complied
with appendix D. For more detailed
discussion of this topic, see § 229.38 and the
accompanying commentary.

B. 229.56(b) Timeliness of Action

1. A bank’s delay beyond the time limits
prescribed or permitted by any provision of
subpart D is excused if the delay is caused
by certain circumstances beyond the bank’s
control. This parallels the standard of U.C.C.
4-109(b).

C. 229.56(c) Jurisdiction

1. The Check 21 Act confers subject matter
jurisdiction on courts of competent
jurisdiction and provides a time limit for
civil actions for violations of subpart D.

D. 229.56(d) Notice of Claims

1. This paragraph is designed to adopt the
notice of claim provisions of U.C.C. 4-207(d)
and 4-208(e), with an added provision that
a timely § 229.54 expedited recredit claim
satisfies the generally-applicable notice
requirement. The time limit described in this
paragraph applies only to notices of warranty
and indemnity claims. As provided in
§229.56(c), all actions under § 229.56 must
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be brought within one year of the date that
the cause of action accrues.

XXXVI. Consumer Awareness

A. 229.57(a) General Disclosure Requirement
and Content

1. A bank must provide the disclosure
required by § 229.57 under two
circumstances. First, each bank must provide
the disclosure to each of its consumer
customers who receives paid checks with his
or her account statement. This requirement
does not apply if the bank provides with the
account statement something other than paid
original checks, paid substitute checks, or a
combination thereof. For example, this
requirement would not apply if a bank
provided with the account statement only a
document that contained multiple check
images per page. Second, a bank also must
provide the disclosure when it (a) provides
a substitute check to a consumer in response
to that consumer’s request for a check or
check copy or (b) returns a substitute check
to a consumer depositor. A bank must
provide the disclosure each time it provides
a substitute check to a consumer on an
occasional basis, regardless of whether the
bank previously provided the disclosure to
that consumer.

2. A bank may, but is not required to, use
the model disclosure in appendix C-5A to
satisfy the disclosure content requirements of
this section. A bank that uses the model
language is deemed to comply with the
disclosure content requirement(s) for which
it uses the model language, provided the
information in the disclosure accurately
describes the bank’s policies and practices. A
bank also may include in its disclosure
additional information relating to substitute
checks that is not required by this section.

3. A bank may, by agreement or at the
consumer’s request, provide the disclosure
required by this section in a language other
than English, provided that the bank makes
a complete English notice available at the
consumer’s request.

B. 229.57(b) Distribution

1. A consumer may request a check or a
copy of a check on an occasional basis, such
as to prove that he or she made a particular
payment. A bank that responds to the
consumer’s request by providing a substitute
check must provide the required disclosure
at the time of the consumer’s request if
feasible. Otherwise, the bank must provide
the disclosure no later than the time at which
the bank provides a substitute check in
response to the consumer’s request. It would
not be feasible for a bank to provide notice
to the consumer at the time of the request if,
for example, the bank did not know at the
time of the request whether it would provide
a substitute check in response to that request,
regardless of the form of the consumer’s
request. It also would not be feasible for a
bank to provide notice at the time of the
request if the consumer’s request was mailed
to the bank or made by telephone, even if the
bank knew when it received the request that
it would provide a substitute check in
response. A bank’s provision to the consumer
of something other a substitute check, such
as a photocopy of a check or a statement

containing images of multiple substitute
checks per page, does not trigger the notice
requirement.

2. A consumer who does not routinely
receive paid checks might receive a returned
substitute check. For example, a consumer
deposits an original check that is payable to
him or her into his or her deposit account.
The paying bank returns the check unpaid
and the depositary bank returns the check to
the depositor in the form of a substitute
check. A depositary bank that provides a
returned substitute check to a consumer
depositor must provide the substitute check
disclosure at that time.

XXXVII. Variation by Agreement

Section 229.60 provides that banks
involved in an interbank expedited recredit
claim under § 229.55 may vary the terms of
that section by agreement, but otherwise no
person may vary the terms of subpart D by
agreement. A bank’s decision to provide
more generous protections for consumers
than this subpart requires, such as by
providing consumers additional time to
submit expedited claims under § 229.54
under non-exigent circumstances, would not
be a variation prohibited by § 229.60.

* * * * *

m 54. In appendix E, in newly-
redesignated paragraph XXXVIIL, revise
the heading and paragraph A.1. to read

as follows:
* * * * *

XXXVIII. Appendix C—Model Availability
Policy Disclosures, Clauses, and Notices; and
Model Substitute Check Policy Disclosure
and Notices

A. Introduction

1. Appendix C contains model disclosure,
clauses, and notices that may be used by
banks to meet their disclosure and notice
responsibilities under the regulation. Banks
using the models (except models C-22
through C-25) properly will be deemed in
compliance with the regulation’s disclosure
requirements.

* * * * *

m 55. In appendix E, in newly-
redesignated paragraph XXXVIILB.,
revise the heading, the first sentence of
paragraphs B.1.a. and the first sentence
of paragraph B.1.c. and add a new
paragraph B.7., to read as follows:

XXXVIIL * * *

B. Model Availability Policy and Substitute
Check Policy Disclosures, Models C-1
through C-5A

1. Models C-1 through C-5A generally.

a. Models C-1 through C-5A are models
for the availability policy disclosures
described in § 229.16 and substitute check
policy disclosure described in § 229.57.

* * * * *

c. Models C-1 through C-5A generally do
not reflect any optional provisions of the
regulation, or those that apply only to certain
banks. * * *

* * * * *

7. Model C-5A

A bank may use this form when it is
providing the disclosure to its consumers
required by § 229.57 explaining that a
substitute check is the legal equivalent of an
original check and the circumstances under
which the consumer may make a claim for
expedited recredit.

* * * * *

m 56. In appendix E, in newly-
redesignated paragraph XXXVIIL.D.,
revise the heading, the first sentence of
paragraph D.1. and add new paragraphs
D.11. through D.15. to read as follows:

XXXVIIL * * *

D. Model Notices, Models C-12 through C-25

1. Models C-12 through C-25 generally.
Models C-12 through C-25 provide models
of the various notices required by the
regulation. * * *

* * * * *

11. Models C-22 through C-25 generally.
Models C-22 through C-25 provide models
for the various notices required when a
consumer who receives substitute checks
makes an expedited recredit claim under
§229.54 for a loss related to a substitute
check. The Check 21 Act does not provide
banks that use these models with a safe
harbor. However, the Board has published
these models to aid banks’ efforts to comply
with § 229.54(e).

12. Model C-22 Valid Claim Refund
Notice. A bank may use this model when
crediting the entire amount or the remaining
amount of a consumer’s expedited recredit
claim after determining that the consumer’s
claim is valid. This notice could be used
when the bank provides the consumer a full
recredit based on a valid claim determination
within ten days of the receipt of the
consumer’s claim or when the bank recredits
the remaining amount of a consumer’s
expedited recredit claim by the 45th calendar
day after receiving the consumer’s claim, as
required under § 229.54(e)(1).

13. Model C-23 Provisional Refund Notice.
A bank may use this model when providing
a full or partial expedited recredit to a
consumer pending further investigation of
the consumer’s claim, as required under
§229.54(e)(1).

14. Model C-24 Denial Notice. A bank may
use this model when denying a claim for an
expedited recredit under § 229.54(e)(2).

15. Model C-25 Reversal Notice. A bank
may use this model when reversing an
expedited recredit that was credited to a
consumer’s account under § 229.54(e)(3).

* * * * *

m 57.In appendix E, remove the phrase

“the Act” wherever it appears and add

the phrase ““the EFA Act” in its place.
By order of the Board of Governors of the

Federal Reserve System, July 27, 2004.

Jennifer J. Johnson,

Secretary of the Board.
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